Schedule “A” to By-Law Number 2205
The Corporation of the Town of Essex

By-Law Number 2205

Being a Bylaw to authorize and regulate the planting,
maintenance and removal of public trees, including the
cleanup of debris falling from such within the municipal

boundaries of the Town of Essex

Whereas Section 141 of the Municipal Act, 2001, 5.0. 2001, c. 25, as amended,
provides that a Municipality may provide trees to the owners of land adjacent to any

highway and may plant the trees on the owners’ land with their consent;

And Whereas Section 62 (1) of the Municipal Act, 2001, 5.0. 2001, c. 25, authorizes a
municipality, at any reasonable time, to enter upon land lying along any of its
highways to inspect trees and conduct tests on trees and to remove decayed,
damaged, or dangerous trees or branches of trees if, in the opinion of the municipality,
the trees or branches pose a danger to the health and safety of any person using the

Highway;

And Whereas Section 62 (2) of the Municipal Act, 2001, ¢.25, 5.62(2); 2006, ¢.32, Sched.
A, 5.26, authorizes an employee or agent of the municipality to remove a decayed,
damaged, or dangerous tree or branch of a tree immediately and without notice to the
owner of the land upon which the tree is located if, in the opinion of the employee or
agent, the tree or branch poses an immediate danger to the health or safety of any

person using the Highway.

And Whereas pursuant to Section 135 of the Municipal Act, 2001, 5.0. 2001, . 25,a

local municipality may prohibit or regulate the destruction or injuring of trees,

And Whereas pursuant to Section 391 (1) of the Municipal Act, 2006, c. 32, Sched. A,s.
163 (1) Without limiting sections 9, 10 and 11, those sections authorize a municipality
to impose fees or charges on persons for services or activities provided or done by or
on behalf of it; for costs payable by it for services or activities provided or done by or
on behalf of any other municipality or any local board; and for the use of its property

including property under its control.
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a local municipality may prohibit or regulate the destruction or injuring of trees.

And Whereas it is deemed expedient to regulate the maintenance of trees, including

the clean-up of debris from such trees, within the Town of Essex.
And Whereas it is deemed expedient to pass a by-law for such purpose.

Now therefore the Council of the Corporation of the Town of Essex enacts as follows:

Part | - Interpretation

1.1 Short Title

This by-law may be cited as the “Tree Management By-Law'.

1.2  Definitions

In this by-law:
"Council” means the Council of The Corporation of the Town of Essex,

“Daylight triangle” means a triangular shaped area on a lot measured 9.5 metres
(31 feet) along both rights-of-way from the point of intersection of the
travelled portion of two roads or a road and a driveway to maintain horizontal

lines of sight,

“Drip line” refers to the area (circle) located under the outermost circumferences

of the tree branches of an existing tree,
“Landscape Technician” means the Landscape Technician of the Town of Essex,

“Manager, Operations” means the Manager, Operations of the municipality and
includes all property located within the municipal boundaries of The

Corporation of the Town of Essex.

“Manager, Parks and Facilities” means the Manager, Parks and Facilities of the
municipality and includes all property located within the municipal boundaries

of The Corporation of the Town of Essex.

“Owner” shall include any person who is an owner of land either solely, jointly or in
common with any other person or persons and shall include any or all such

person,

a) "Occupant” shall include any person(s) who resides or is present in a building

on land,
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b}

)

d)

)

g)

h)

)

k)

"Park” means an area of natural, semi-natural or ptanted space set aside for
human enjoyment and recreation, protection of wildlife or natural habitats, and

includes, but is not limited to, playgrounds, sports fields, and dog parks,

“Private Tree” means a tree that was planted on private property and the
trunk of the tree does not touch, or cross, a property line on a public right-of-

way.

“Property Line” means the line between the public right-of-way and abutting

property,

“Public Land” means, in singular or plural, land under the legal ownership or

control of the Town, inctusive of public right-of-way,

“Public Tree” means a tree trunk that touches and/or crosses the property line
of a public right-of-way. A tree may be planted as private ownership and grow

onto public ownership, which will then become a public tree,

“Public Right-of-way” or “PROW “ means the area on, below, or above
property within the fegal ownership or control of the Town, that has been
designated as a highway or is used by the public for a sidewalk, trail, alley or

similar purpose.

"Sidewalk” means the surface in front of, alongside or at the rear of occupied

or unoccupied premises, designed for pedestrian use.

“Site triangle” refers to the measured area found at the intersection or corner
of two streets where its location is measured back 9 metres {approximately 30
feet) from the intersection along each edge forming a triangle free of

obstruction,
“Tree” includes a tree, hedge, woody plant, or shrub, and

“Town" or the “Town of Essex” means The Corporation of the Town of Essex.
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2.1

3.1

3.2

3.21

3.4

340

3.4

3.4

4.1

4.1.1

Part ll - Scope of By-Law

This by-law applies to any tree, or situation involving future trees, located on or

near public land.

Part lll - Planting of Trees

Permission to Plant

Trees of the species listed in Schedule “A” attached hereto and forming part of
this by-law (and as such Schedule may be amended from time to time by the
Manager, Parks, and Facilities) may be planted in the Town of Essex right-of-
way upon permission from the Manager, Operations, Manager, Parks and

Facilities or an approved designate.

Authority to Remove Trees, Shrubs and/or Flowers

The Town shall have the authority to remove trees, shrubs and/or flowers in the
public right-of-way, or any Town of Essex owned property, if the Town pursues
work in such area, or if there is an obstruction to visibility, or a health and safety
risk, or if the plant is within a site triangle and causes a general obstruction to
visibility within the public right-of-way, all to the sole discretion and

satisfaction of the Town of Essex,

Supervise Planting

The Town shall supervise the planting, trimming or removal of trees planted in
the public right-of-way or upon private property where the branches extend

over the public right-of-way.
Prohibited Species

No person shall plant any species of tree identified in Schedule *B” attached
hereto and forming part of this by-taw, (and as such Schedule may be amended
from time to time by the Manager, Parks and Facilities) within a public right-of-

way within the Town of Essex,

Part IV - Duties of Owners/Occupants of Private Property
Pruning of Trees

Any person owning or occupying property abutting any public right-of-way,
and upon which property there are trees, shall prune such trees using sound
and correct horticultural practices, and in a manner such that there will not be

an obstruction to or with the passage of the public, street lighting, traffic signs
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4.2

4.2.1

4.3

4.3.1

5.1

or the view of any intersection within a site triangle, all to the Town's

discretion.
Minimum Height of Vegetation

The minimum height over a public right-of-way shall be two- and three-quarter
metres (2.75m) or approximately nine feet (9'). The minimum height over the
travelled portion of a public right-of-way shall be four and one quarter metres

{4.25m} or approximately fourteen feet {14,
Overhanging Vegetation

Where any tree or part thereof is growing upon private property but
overhanging or interfering with the use of any public land, and in the opinion
of the Town of Essex, endangers the life, health, safety or property of the

public, shall be corrected, or removed.

Part V - Damage or Removal of Trees

Damages to Trees

No person shall, without prior written consent from the Manager, Operations,
Manager, Parks and Facilities or an approved designate, carryout, cause or
permit to carry out, any of the following on public lands, including a public
right-of-way:

¢ Plant, remove or cut down a tree or any part of a tree,

*  Mark, cut, break, deface, debark, damage, or in any other manner injure or

destroy a tree, or any part of a tree,
* Spray, prune, trim remove or alter a tree or any part thereof,

*» Tack, paste or attach a bill or note or any other thing to a tree or to the

stake, post, guard, or any object supporting such tree,

* Any other work on any public right-of-way or lands which will affect any

tree growing thereon,

* Allow any gaseous, liquid, or solid substance which is harmful or toxic to

trees to come into contact with any tree,

¢ Interfere with fences, boxes or other protective devices placed around any

tree,
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5.2

521

522

6.1

* Alter or change the soil levels in the vicinity of any tree in a manner likely to

cause injury to the tree,
* Excavate, disturb, or compact soil within the drip line of a tree, or

* Permit or cause any animal under their control or ownership to deface or

injure any tree or plant material,

Removal of Trees

No person shall remove any tree growing on any public land for the purpose of
construction or any other reason without having obtained written permission
from the Manager, Operations, Manager, Parks and Facilities, or an approved
designate, Every attempt shall be made to retain the tree in its existing
location, or with the permission of the Town, relocated to an alternative

location,

Any person removing a tree must have written permission, provide the
replacement value of the tree being removed to the Town prior to removal,
such value having been determined in accordance with the accepted formula
for tree evaluation of the International Society of Arboriculture, such that the
compensation payable for trees removed shall be the cost to replace same with
suitable trees of a caliber between one hundred millimetres and three hundred

millimetres (100mm and 300mm) as determined necessary by the Town.

Part VI - Reforestation

Reforestation

Subject to budget and/or available funding, the Town of Essex at its sole
discretion will replace each tree that has been removed due to construction,
storms, or poor health with a minimum of one tree. When possible, this will
take place within one year of the tree being removed. Each site will be assessed
to determine if there is room to replant; however, if there is not enough room
the Town of Essex may work with a private property owner to place the tree on
private property. The size of the tree to be planted will be based on the amount
of avaifable soil and presence of utilities, both above and below ground. Any
assessment carried out by the Town of Essex is based on the Town's guidelines
for planting trees. Homeowners may request the same or a different tree from

the Town's list of Approved Tree Species (see Appendix "A").
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74

7.1.2

Part Vil - Maintenance of Trees on Public Land

Maintenance of Trees on Public Land

The planting, removal and maintenance of all trees located on public land shall

be performed by the Community Services and/or Infrastructure Departments

of the Town of Essex,

Town of Essex authority under this section includes but is not limited to the

following:

Plant, or cause to be planted, trees on all pubiic land, including on public

right-of-way,

Water, spray, fertilize, trim or cause to be watered, sprayed, fertilized, or
trimmed, any tree growing on all public land, including on public right-of-

way,

Trim trees Jocated on private property where the branches of which extend

over any public land, including a public right-of-way,

Remove or cause to be removed any tree, or part of a tree, which in their

opinion is decayed, diseased or hazardous to the public, on public land,

Remove or cause to be removed, without compensation to any person,
anything which in their opinion adversely affects a tree located on public

land, including a fence, stake, post, or guard,

Remove or cause to be removed any tree or part of a tree on public land

that interferes with existing or proposed municipal services,

Implement all necessary treatments for insect and disease problems

associated with trees located on public land,

Stop any work causing injury or destruction to a tree located on public land

that is taking place without permission from the Town, and

Take whatever other measures deemed necessary in their judgement to
extend the useful life of a tree on public land without impacting public

liability.

Whenever it is necessary for a public utility or in connection with municipal

operations, to trim trees growing in public or perform other operations

affecting trees, the Town Manager, Operations, Manager, Parks and Facilities or
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8.1

8.2

8.2.1

8.22

9.1

an approved designate shall be notified at least forty-eight (48) hours in
advance regarding the operations. Any trimming or other work completed on
such trees shall be limited to the actual necessities of such utilities or municipal
operations and shall be performed to the satisfaction of the Manager,

Operations, Manager, Parks and Facilities or an approved designate.

Part VIl - Protection to and Damage of Trees

Protection When Trees Are Near Excavations

All trees on pubilic land near any excavation or construction of any building,
structure, or street work, shall be protected to the satisfaction of the Manager,
Operations, Manager, Parks and Facilities or an approved designate, by means
of snow fence or other barrier as necessary. The barrier shall be set within three
metres (3m) or approximately ten feet (10°) or at the tree's drip line, whichever

is greater,
Damage to Root

No person shall deposit, place or store within three metres (3m) or
approximately ten feet (10°) or greater of any tree, any stone, brick, sand,
concrete, other materials, machines or equipment which may impede the free
passage of water, air or fertilizer to the roots of any tree growing thereon or
compact the soil around an existing tree or add soil around an existing tree.

This provision shall not apply to the operation of a public utility or service,

No person shall excavate or place a driveway within three metres (3m) or
approximately ten feet (10’) or within the drip line of a tree, whichever is
greater, from any tree in a public land without the written permission for the
Manager, Operations, Manager, Parks and Facilities or an approved designate,
provided that this provision shall not apply to the operation of a public utility
or municipal service. In the event of a discrepancy, a certified arborist report
may be required which will address if this will be possible without causing

undue harm to the tree and/or root base.
Part 9 - Offences and Penalties

Every person who contravenes any of the provisions of this By-Law is guilty of
an offence and, upon conviction, is liable to fine as provided for under the
Provincial Offences Act, R.5.0. 1990, c £.33, as amended
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9.2

93

9.4

9.5

9.6

9.7

101

Any person in contravention of this by-law will be served notice by the Town of
Essex, or their representatives, to remedy the situation in accordance with this
by-law. The property owner will be provided reasonable time to remedy the
situation; however, should the property owner not meet the provided timeline,
The Town of Essex, or their representatives, may remedy the situation at the

cost of the property owner.

Each Person who contravenes any provision of this By-Law, including any
provision denoted in the Schedules to this By-Law, may, upon issuance of a
penalty notice be liable to pay to the Town an administrative penaity equal to the
estimated value of tree(s), plus the related costs, in accordance with the
accepted formula for tree evaluation by the International Society of

Arboriculture.

The penalty notice (which shall be as prescribed from time to time by the Town}
will be sent via registered mail and may be given to the Person to whom or to
which it is addressed as soon as is reasonably practicable and shall include the

following information:

a) particulars of the contravention;
b) the amount of the administrative penalty;

c) information respecting the process by which the Person may exercise the

Person’s right to request an appeal of the administrative penalty; and

d) a statement advising that an administrative penalty will, unless cancelled or
reduced pursuant to the appeal process, constitute a debt of the person to

the Town.

A Person may appeal an administrative penalty to the appeals committee which
Council has delegated the authority and responsibility to conduct hearings under
this By-Law.

An administrative penalty shall constitute a debt to the Town of each Person to

whom or to which the penalty notice was given.

An administrative penalty that is not paid by the date that it becomes due and

payable may be collected in the same manner as municipal taxes,
Part 10 - Obstruction, Enforcement, Conflicts and Severability

Obstruction
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10.1.1 Itshall be an offence to obstruct or permit the obstruction of the entry upon land
and the inspection of the Manager, Parks and Facilities, Manager, Operations, By-

Law Enforcement Officer, or agent working on behalf of the Town of Essex.

10.2 Enforcement

10.2.1 Town of Essex By-Law Enforcemenit Officer, or designates thereof, shall enforce

the provisions of this by-law.

10.3 Severability

10.3.1 Itis hereby declared that each and every of the foregeing provisions of this by-
law is severable and that, if any provisions of this by-law should, for any reason,
be declared invalid by any Court, it is the intention and desire of this Council
that each and every of the then remaining provisions hereof shall remain in full

force and effect.

This by-law shall come into force and take effect from and after the day of the final

passing thereof.

Read a first and a second time and provisionally adopted on December 5, 2022.

—cl T ]
T L

Clérk //

Read a third time and finally adopted on December 19, 2022.

ey (-
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